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Following the fall of Roe v. Wade, many are wondering how 

the states and federal government will handle the issue 
of abortion. The Dobbs v. Jackson decision did not outlaw 

abortion but said that “[t]he Constitution makes no reference to 
abortion, and no such right is implicitly protected by any constitu-
tional provision.”1 Justice Kavanaugh in his concurrence explains 
further that “[o]n the question of abortion, the Constitution 
is therefore neither pro-life nor pro-choice. The Constitution 
is neutral and leaves the issue for the people and their elected 
representatives to resolve through the democratic process in the 
States or Congress—like the numerous other difficult questions 
of American social and economic policy that the Constitution 
does not address.”2 According to the Dobbs decision, there is 
neither a federal right to abortion nor a federal right of life for the 
fetus found within the Constitution. This has many important 
implications that Americans need to understand. In stating that 
the Constitution is neutral on the issue of abortion, the Supreme 
Court has said the federal government has no power to regulate 
abortion. To understand how to draw this conclusion, one needs 
to understand the structure of the American government. 

The Founding Fathers of America were terrified of a federal 
government with too much power. This fear came from the colonists’ 
relationship with England and their frustration with their lack of rep-
resentation. As a result of this fear, the Founders wanted the federal 
government to have severely restricted power so as not to be tyran-
nical. This led to the ratification of the Articles of Confederation, 
which ultimately failed because the federal government was given so 
little power, it was essentially useless.3 The Articles of Confederation 
were replaced with the Constitution, which delegated specific 
powers to the federal government. The Constitution represents a 
compromise between a federal government with too much power 
and a federal government with no power at all. The Constitution 
granted the federal government a limited field in which the branches 
could exercise power.  Shortly after the Constitution was ratified, 
the Founding Fathers amended the Constitution to include what 
we refer to today as the Bill of Rights. One of the amendments in 
the Bill of Rights, Amendment X, states, “The powers not delegated 

to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.”4 This 
Amendment means that the federal government can act only within 
the scope of the powers it is given by the Constitution.

The Constitutions limiting the federal government’s powers 
is important because if an issue is not listed in the Constitution, 
the federal government has no power to regulate that issue. Since 
the majority in the Dobbs decision states that the Constitution is 
silent on abortion, the federal government has no power to make 
any laws regulating the legality of abortions, whether pro-life or 
pro-abortion. This decision binds all branches of the federal govern-
ment including Congress, the presidency, and the Supreme Court.

Before continuing, it is worth noting that some may doubt 
whether the Constitution is actually silent on the matter of abortion. 
They may argue that several of the amendments in the Bill of Rights 
cannot be protected without the right to life being protected. For 
example, they may look to the First Amendment, which gives the 
right to free speech and freedom of religion. Surely everyone can 
agree these rights cannot possibly be granted if the person is denied 
life and therefore denied the ability to speak or exercise religion. 
While this is a tempting argument to make, it may not be the most 
effective method to guarantee a right to life from the moment of 
conception. Firstly, this method could take another fifty years to 
implement. To make this type of change would require a case on 
abortion to get all the way back to the Supreme Court, a court that 
is sympathetic to this argument, and a court willing to partially 
overrule the Dobbs decision.5 However, the biggest setback with 
this approach is that even if the Supreme Court did implement 
a new rationale, stating that life is protected from the moment of 
conception, such a decision could still be overruled by the Court 
in the future; there is no guarantee that the decision is permanent. 
Instead of a change in the Court’s rationale, Americans should work 
towards a lasting change in the law: an amendment to the United 
States Constitution.

Constitutional amendments are notoriously hard to achieve 
and with good reason. Once something is in the Constitution, it 
is law and assumed it will not change. However, an amendment 
is ultimately the best way to make America abortion-free. Unlike 
passing a law that would allow or prohibit abortions, Congress does 
have the right to make an amendment according to Article V of 
the Constitution. An Amendment “may be proposed either by the 
Congress, through a joint resolution passed by a two-thirds vote, 
or by a convention called by Congress in response to applications 
from two-thirds of the state legislatures.”6 Therefore, the best way 
to make America abortion-free is to slowly turn each state pro-life 
until there is enough of a majority to achieve an amendment to 
the Constitution.7 

There are movements on both sides of the abortion issue that 
have misunderstood Dobbs’s limitation on the federal government’s 



powers. In Congress, members of both the Republican and 
Democrat parties have proposed new laws on abortion. For 
instance, some Republican politicians are contemplating an attempt 
to pass a national limitation on abortion if they gain a majority in 
the election this fall.8 Similarly, Democrat politicians have stated: 
“This fall, Roe is on the ballot.”9 Additionally, some progressive 
Democrats, including Congresswoman Alexandria Ocasio-Cortez 
and Senator Elizabeth Warren, have demanded abortion clinics be 
set up on federal land in states that ban or severely limit abortion.10 
All of these politicians have misunderstood the Dobbs decision. 
Each of these politicians are assuming that the federal government 
still has the power to make laws regulating the legality of abortion. 
However, as previously stated, the Dobbs decision states that the 
federal government does not have such power, because that power 
is not found within the Constitution. Therefore, even if Congress 
does pass a law regulating the legality of abortion, upon challenge, 
the Supreme Court is very likely to strike down the law regardless of 
whether the law is restricting or expanding the legality of abortion.

President Biden and his administration have also set forth a 
plan to expand abortion access. However, to analyze President 
Biden’s plans, one must first understand abortion access on the 
state level. 

As the states currently stand, there is a wide range of views 
and approaches to abortion. So far, no state has completely banned 
abortion. There are many articles written by abortion advocates 
that label states they deem to have completely banned abortion; 
this is misleading. The most pro-life states, including states like 
Oklahoma, have completely outlawed abortion except for when 
the mother’s life is at risk.11 Additionally, some abortion advocates 
have claimed women are now being prosecuted in states for hav-
ing an abortion. So far, only one state,12 Louisiana, has discussed 
this possibility, and it was ultimately rejected.13 On the other side 
of the spectrum, the most pro-abortion states calling themselves, 
“abortion sanctuaries,” are currently seeking to expand abortion 
access. California is currently the most pro-abortion state, having 
recognized a “right” to abortion in their state constitution. This 
effectively makes it impossible to outlaw any kind of abortion, at any 
point in the pregnancy.14 All other states fall somewhere along this 
wide spectrum. However, laws on abortions are changing rapidly, 
and the margins could soon change. 

Most of the confusion involving abortions being left up to the 
states arises when a woman in a state limiting abortion who wants 
an abortion seeks to get an abortion from another state. There are 
several different factors that play into interstate access to abortion, 
including the method of the abortion. For instance, if a woman goes 
into a clinic to attain an abortion, the relevant laws are different than 
those relevant if the woman seeks Mifeprex (the abortion pill) in 
the mail. If the woman travels out of state to attain the abortion, 
there is nothing her residential state can do to stop her, because 
she is protected under the right to interstate travel.15 Since states 
know interstate commerce is regulated by the federal government, 
no state has even attempted to make a law disallowing such travel. 
However, since the start of the Covid-19 pandemic, the FDA has 
no longer required an in-person visit in order for a woman to be 
prescribed abortifacients.16 This allows for a physician to prescribe 
abortifacients via telehealth to a woman who is out of state. This 
may raise concerns about women having additional access to abor-
tion; however, in order for the physician to prescribe any kind of 

medication via telehealth, the physician must follow the laws of the 
state where they reside and the state where their patient resides.17 
This means that as long as the woman resides in a state that makes 
it illegal to obtain an abortion, telehealth is not an effective work-
around because the physicians could be prosecuted to the full 
extent of the law for illegally prescribing drugs. However, there are 
some concerns with how states will try to enforce such laws if the 
abortifacient pills are accessed through the mail.18

With telemedicine a seemingly ineffective work-around for the 
law, the Biden Administration has taken other steps to try to ensure 
that as many women as possible have access to abortions. One of 
these steps is “to make sure doctors and pharmacists are trained on 
how to refer patients for abortions.”19 While such a practice clearly 
is not consistent with respecting human life, it may not have a sig-
nificant impact on abortion rates, as it will still be up to the woman 
to travel out of state to secure the abortion regardless. Additionally, 
“the Office of Personnel Management . . . announced that federal 
workers can use sick leave to cover travel to seek abortion access.”20 
Again, this is not by any means supportive of the pro-life agenda, 
but may not cause significant harm as people have already started 
moving to states that share their opinions on abortion anyway.21 
Perhaps a more troubling step the Biden Administration is taking is 
“to remind Medicaid providers that federal tax dollars may be used 
to pay for birth control and emergency contraception.”22 One of the 
main reasons this is so troubling from a legal perspective is that 
society has started to equate abortions with birth control and “emer-
gency contraception.” This equivocation has already started to cause 
problems because the United States Supreme Court re-affirmed 
Americans’ right to contraceptives in stating, “we emphasize that 
our decision concerns the constitutional right to abortion and no 
other right. Nothing in this opinion should be understood to cast 
doubt on precedents that do not concern abortion.”23 The Court 
clarified their rationale does not apply to other decisions using 
privacy rights as a basis, including Griswold v. Connecticut24 and 
Eisenstadt v. Baird,25 which establish a constitutional right26 to use 
contraceptives.27 Abortion advocates have already started embrac-
ing this portion of the Court’s rationale, trying to place doubt that 
abortifacients such as the morning-after pill cannot terminate 
a pre-existing pregnancy.28 They do this in hopes of keeping the 
abortion pill as a type of birth control.29 Similarly, President Biden 
has issued an executive order in which he “directs the secretary of 
Health and Human Services to issue a report in the next 30 days 
outlining additional actions to protect medication abortion, expand 
access on emergency contraception and IUDs, and increase public 
education around reproductive rights.”30 This is very dangerous, as 
all IUDs have potential abortifacients effects, despite also having 
contraceptive effects.31 Even though the Catholic Church recognizes 
that both abortion and contraception violate natural law , a distinc-
tion must be made, since while contraception separates the unitive 
and procreative nature of human sexuality, abortion destroys a 
human life. Contraception is “[t]he use of mechanical, chemical, 
or medical procedures to prevent conception from taking place as a 
result of sexual intercourse.” Abortion is the “[d]eliberate termina-
tion of pregnancy by killing the unborn child.”32 The distinction 
is necessary, not because it condones the use of contraceptives, 
but rather to clarify what an abortion entails. Additionally, society 
has blurred the line of when a contraceptive actually becomes an 
abortifacient. For instance, Guttmacher Institute states that “[a] 
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contraceptive method, by definition, prevents pregnancy by inter-
fering with ovulation, fertilization or implantation. Abortion ends 
an established pregnancy, after implantation.”33 This is problematic 
because fertilization and conception, engendering a new human  
life, occur before implantation.34 Thus, the definition itself is mis-
leading; a pregnancy is not established after implantation, but at 
fertilization. This vague definition of contraception defines abortion 
as an act taking place only after implantation, the last of the three 
methods of action they list under contraception. This is not true. 
Terminating a pregnancy at any point is an abortion because from 
the moment of conception, a new life exists. This distinction must 
be made in order to prevent abortion being defined in the law as 
another method of contraception.

The last two steps that the Biden Administration have said they 
will take are “to make sure medical information remains private 
and patients are not discriminated against for seeking abortions . . . 
and . . . explor[e] ways to potentially use the Emergency Medical 
Treatment Act to expand abortions.”35 The latter of these two steps 
is similar to the mistakes that members of Congress are making; it 
assumes that the presidency and federal branches have the power 
to make laws regarding the legality of abortion, which they do not. 
Instead, the people now have the power to decide.

It is worth noting that the Dobbs decision will not automatically 
render all federal promulgation useless. If the federal government 
takes action to ensure that the decision of abortion is left up to 
the states, this is supported by the Dobbs decision and will still be 
binding. For example, the Hyde Amendment states that federal tax 
dollars cannot be used to pay for abortions.36 The Hyde Amend-
ment is re-enforcing the fact that the issue of abortion is left up to 
the states by requiring any tax dollars used to help fund abortion 
to be from the state rather than the federal government. Notably, 
there have been attempts to overturn the Hyde Amendment, but 
all of these have been unsuccessful. For instance, the Health and 
Human Services Department is threatening to deny funding by the 
Centers for Medicare and Medicaid Services to any hospital which 
refuses to provide for or allow a physician to perform an abortion 
pursuant to the Emergency Medical Treatment and Labor Act,37 
even if in violation of state law. Regardless of this attempt, the Hyde 
Amendment currently is binding law, preventing the use of federal 
tax dollars for abortion.

With the overturning of Roe v. Wade, the decision of whether 
to outlaw abortion goes back to the states, and through the states, 
the people. It has always been important for Americans to vote for 
officials who respect the life of the unborn; it is now even more so, 
as each state is more susceptible to hearing the truth about the evil 
of abortion. This is especially true on a local level, because that is 
where the changes will be made. It is only through working at the 
local level that Americans will reach the end goal of a constitutional 
amendment guaranteeing the right to life from the moment of 
conception. Thus, Americans must prepare themselves for the work 
that lies ahead and must never become discouraged. This is a time 
of gentleness, peace, humility, perseverance, patience, hope, joy, and 
gratitude, knowing that truth will always have the final say (Prov. 
19:21). Lastly, it is essential to remember that as Catholics, we are 
meant to be a light to the world. We must never be afraid to profess 
the truth, no matter what becomes of us. This is because the beauty 
of the truth and Christ and his Church are worth our blood, sweat, 
tears, and, if necessary, our life. Being Catholic does not mean we 

are anti-American. On the contrary, Catholics should be the best 
Americans, because we are unapologetically pro-woman, pro-man, 
pro-family, pro-life, and pro-truth. So go, brothers and sisters, and 
“make disciples of all nations” (Matt. 28:19–20).

Natalee Geerts is a JD candidate at Ave Maria School of Law in 
Naples, Florida. Geerts has a bachelor's in Politics and Minors in 
Catholic Studies and Philosophy.
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